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Sunset of Exclusive Contract Prohibition ;
REPLY COMMENTS OF TIME WARNER CABLE INC.

Time Warner Cable Inc. (“TWC”) hereby submits theply in response to the opening
comments filed in the above-captioned proceedifidgse record developed in response to the
Further Notice of Proposed Rulemaking (“FNPRMpnfirms that there is no legal or policy
justification for adopting additional presumptidnsgovern program access complaint

proceedings. Because TWC already fully addredsegrtesumptions raised by the FNPRM in

its opening comments, TWC focuses in this replyvam new proposals advanced by the

Revision of the Commission’s Program Access Reted, Report and Order, Further
Notice of Proposed Rulemaking, and Order on Redenstion, 27 FCC Rcd 12605
(“Order” or “FNPRM").



American Cable Association (“ACA”). In short, AC&Ahew proposals are beyond the scope of
the FNPRM and are meritless in any event, and trar@ission should reject them accordingly.
INTRODUCTION

As TWC has explained and as a number of commeatgee, the new evidentiary
presumptions raised in the FNPRM—including presuomgtinvolving exclusive contracts for
regional sports networks (“RSNs”) and national spoetworks, as well as a presumption
against previously challenged exclusive contractgrnot be justified in today’s marketplace
and would represent a significant step in the wrdingction’ These presumptions would tilt the
program access complaint process against cablatopgiand their affiliated programming
vendors at a time when horizontal concentrationragrmaultichannel video programming
distributors (“MVPDs”) and vertical integration the industry are at all-time lows, instead of
continuing the Commission’s recent efforts to sdeek cable-centric program access mandates
to account for increased MVPD competition and camsuchoice’ To the extent the
Commission is concerned with market power held fmgmmming vendors, it should look into
considering whether it can and should address tbmseerns head on, rather than through
myopic and outmoded regulation of vertical integmainvolving only cable operators and their

affiliated programming vendors. As noted in TWGf{gning comments, such regulation is both

2 SeeComments of Time Warner Cable Inc., MB Docket Nid568, et al. (filed Dec. 14,
2012) (“TWC Comments”)see alscComments of Comcast Corp. and NBC Universal
Media, LLC, MB Docket Nos. 12-6&t al, at 6-17 (filed Dec. 14, 2012); Comments of
Cablevision Corp., MB Docket Nos. 12-68,al, at 4-11 (filed Dec. 14, 2012);
Comments of the National Cable & Telecommunicatidasociation, MB Docket Nos.
12-68,et al, at 5-11 (filed Dec. 14, 2012); Comments of MadiSmuare Garden Co.,
MB Docket Nos. 12-68t al, at 4-15 (filed Dec. 14, 2012).

SeeOrder 1 31-40 (concluding that, under today’s regallace conditions, the
Commission’s prior ban on exclusive contracts betweable operators and their
affiliated, satellite-delivered programming vend@ 0 longer “necessary to preserve
and protect competition and diversity in the digition of video programming”).
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over- and under-inclusive, as it targets certalsleeagreements that present no material risk of
harming the public interest while ignoring non-@&ahfrangements that have a far more
significant impact on competitich.Thus, while there is serious doubt as to whethgicable-
centric program access mandates are justifialtieday’s marketplace, particularly in light of
the serious constitutional concerns posed by thieneas a wholéthe Commission plainly
should avoid saddling cable operators and theilradéfd programmers with additional regulatory
burdens and enabling program access complainaptevail primarily because of a skewed
process. At a minimum, the Commission should gsreecently adopted case-by-case approach
for exclusive contracts a chance to play out irciea, rather than assume, at the outset of that
new regime, that additional presumptions are waedth

Commenters favoring new presumptions offer nareti justification for adopting such
proposals, and grasp at straws in attempting tatiiggempirical evidence that might support
them. The assertions of the United States Telegssociation (“USTA”) regarding TWC'’s
recently launched RSNs in Southern California pagticularly hollow. Contrary to USTA'’s
contentions, TWC has not “withheld” these RSNs framy competing multichannel video
programming distributor (‘MVPD”Y. TWC made clear as soon as it reached its dehltit
Los Angeles Lakers that its goal was to make thB®R@vailable to all satellite, cable and telco

distributors in the Lakers’ territory,” at reasotalbates reflecting the substantial costs of

4 SeeTWC Comments at 6-7.

See idat 6 (explaining that the program access reginpigates core First Amendment
rights by impeding the freedom of cable operatois their affiliated programmers to
choose when and under what circumstances to licgrgent to competitors, and by
singling out cable operators for more restrictreatment).

SeeOrder 32 (affirming “the adequacy of [the curteratse-by-case process” without
any of the presumptions raised in the FNPRM).

Comments of the United States Telecom Associahti®y Docket Nos. 12-6&t al, at 8
(filed Dec. 14, 2012).



providing Lakers games and other attractive sgmdgramming to English- and Spanish-
speaking audiencésin keeping with this commitment, these RSNs hawecessfully reached
agreement with every competing MVPD that soughea-e-including Cox and AT&T U-versg,
the two MVPDs identified in USTA’s comments—and cluded them all within weeks of the
RSNs’ launch in October 2012. Far from demonstgasiny need for yet additional program
access mandates, the RSNs’ prompt completion d$ detn TWC’s competitors powerfully
undercuts the case for increased regulation thatespexclusively to vertically integrated cable
operators/programmers.

Notwithstanding the clear legal and policy reasimnsgejecting the presumptions set
forth in the FNPRM, ACA argues that the Commissbould go evebeyondthose
presumptions and adopt additional rules favorirmppm access complainants. As discussed
below, ACA’s new proposals—the establishment of RO-like” process for an “immediate 14-
day standstill” in program access adjudicationsl, @aletermination that any “discrimination”

involving a cable-affiliated, terrestrially delivast programming service categorically qualifies as

Press Release, Time Warner Cable and the Loslésgakers Sign Long-Term
Agreement for Lakers Games, Beginning With 201288&ason - Time Warner Cable
Will Launch Two Regional Sports Networks in HD, luding the First Spanish-
Language Regional Sports Network in the UnitedeStéiEeb, 14, 2011available at
http://www.timewarnercable.com/content/twc/en/about
us/press/time_warner_cableandthelosangeleslakel@sggtermagreementfor.html.

o Seeloe Flint AT&T Strikes Deal with Time Warner Cable for Lak€tsanne] L.A.
TIMES, Oct. 27, 2012available athttp://articles.latimes.com/2012/oct/27/
entertainment/la-et-ct-lakers-att-20121027; JortRiox Cable Strikes Deal with Time
Warner Cable for Lakers Channél.A. TIMES, Nov. 4, 2012available at
http://articles.latimes.com/2012/nov/04/entertainifa-et-ct-cox-lakers-channel-
20121104.



an “unfair act*>—are well outside the scope of the FNPRM and atleaui merit in any event.
The Commission should reject these proposals.
DISCUSSION

THE COMMISSION SHOULD REJECT ACA'S PROPOSAL FOR AN EW,
“TRO-LIKE” STANDSTILL PROCEDURE

ACA:'s first new proposal—the establishment of ‘®d-like process whereby a
complainant could obtain, on ax partebasis, an immediate 14-day standstill of an engsti
programming contract*—should be rejected for several reasons. As altiotd matter, this
proposal goes well beyond the scope of the FNPRINghwwas expressly limited to exploring
five enumerated issues: the four presumptionsaglat exclusive contracts, and the possible
reform of the rules governing MVPD buying grodpsThe FNPRM did not seek comment on
the possibility of establishing a separate “TRQliktandstill procedure, and ACA certainly
identifies no express or implicit basis in the FNWPRr addressing this issue. The Commission
routinely rejects efforts by commenters to injadirely new issues into rulemaking
proceedings, and should do the same fre.

ACA’s new proposal cannot be justified in any eveficcording to ACA, the perceived

“problem” with the Commission’s current standgpitbcedure is that “the process provides the

10 SeeComments of the American Cable Association, MB dkos. 12-68et al. at 49-

51, 54 (filed Dec. 15, 2012) (“ACA Comments”).
o 1d. at 49.

12 SeeFNPRM 9 6, 74, 82.

13 See, e.g., Amendment of Part 90 of the Commisdruiés to Permit Terrestrial Trunked

Radio (TETRA) TechnologiReport and Order, 27 FCC Rcd 11569 13 (20E@dting
commenter’s attempt to inject an issue “not raiseithe NPRM,” and explaining that,
because the issue “is outside the scope of thisepting,” the Commission would “take
no action” on it)Amendment of Parts 2 and 97 of the Commission'ssRal Facilitate
Use by the Amateur Radio Service of the Allocaditoh MHz Report and Order, 26 FCC
Rcd 16551 1 42 (2011) (declining to address neueiggected by commenter where “no
other party raised this issue” and “it was not wttine scope of the NPRM").
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defendant with an opportunity to respond to the glamant’'s request for a standstill and thus
must allow the defendant a reasonable amount @& tinprepare its responsg.”But allowing
defendants to respond to standstill requests—ipiatiy those filed in connection with meritless
program access complaints—can hardly be descritjpabblem.” The opportunity to respond
beforebeing subject to legal sanction is a bedrock ppiecdf procedural due proceSs,
designed “to minimize substantively unfair or mista deprivations of property® Here, the
significant risk of error in granting an immediatandstill on aex partebasis is compounded
by the grave First Amendment implications of suekraedy, which would entail compelling the
speech of a cable-affiliated programming vendohaut giving it any chance to explain why
such a result would be unwarranted.

Even apart from the constitutional and prudemrablems with ACA’s proposal, the
asserted concerns underlying the proposal are ndéxli According to ACA, the current
standstill rules are unworkable because they ifdlgXprovide the defendant 10 days to respond
to a program access standstill petitidh.But ACA overlooks the fact that the rules already
provide for an unusually brief response period, tnadl the default period applies “unless
otherwise directed by the Commission,” thus engfiine Commission to further accelerate the
pleading cycle if necessaly. Indeed, Commission staff routinely establishesamompressed

response deadlines in complaint proceedings wladraage in the status quo between the parties

14 ACA Comments at 48.

15 See Boddie v. Connecticd01 U.S. 371, 378-79 (1971) (holding that theotro
requirement” of due process is “that an individolgiven an opportunity for a hearing
before he is deprived of any significant propentgrest”).

16 Fuentes v. Shevid07 U.S. 67, 80-81 (1972).
17 ACA Comments at 47.
18 47 C.F.R. § 76.1003(1)(2).



is imminent. ACA'’s proposal is an unlawful solutito an illusory problem. The Commission
should reject it.
Il. THE COMMISSION ALSO SHOULD REJECT ACA’'S PROPOSAL TH AT ANY

‘DISCRIMINATION” INVOLVING CABLE-AFFILIATED, TERRES TRIALLY
DELIVERED PROGRAMMING SHOULD BE DEEMED AN “UNFAIR A CT”

ACA'’s other new proposal—a rule providing that ay of “discrimination” involving a
cable-affiliated, terrestrially delivered progranmagpiservice categorically qualifies as an “unfair
act” under Section 628(b)—likewise suffers from several fatal flaws. To bregith, this
proposal, like ACA’s proposal for a “TRO-like” stastill procedure, lacks any express or
implicit basis in the FNPRM. As noted above, ttNPIRM sought comment only on a handful
of proposed presumptions relating to exclusive reat$ and on reforms related to MVPD
buying groups. ACA'’s proposal has no bearing @s¢hissues and should be summarily
rejected for that reason alone.

Even if ACA’s proposal were properly raised instproceeding, it is foreclosed by the
D.C. Circuit’s 2011Cablevisiondecision, which struck down a nearly identical deieation by
the Commission that “discrimination” and other ‘¢8{ion 628(c)(2)-like conduct involving
terrestrial programming constitute[] unfair methafi€ompetition or unfair or deceptive acts or
practices within the meaning of [S]ection 628(f).ACA contends that its proposal circumvents
the Cablevisiondecision by defining “discrimination” to excludertain exemptions identified in
Section 628(c)(2), in response to the D.C. Cirsustiticism that the Commission’s prior

determination would have deemed certain condudiidreven when Congress had expressly

19 ACA Comments at 509.

20 See Cablevision Sys. Corp. v. @29 F.3d 695, 719-20 (D.C. Cir. 2011) (internal
guotation marks and citations omitted).
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exempted the conduct from scrutiny under the st&tuBut ACA does not and cannot
demonstrate that its proposal overcomes the vaathes shortcomings identified in
Cablevision For instance, the D.C. Circuit found that the@aission had “failed to justify its
assumption that just because Congress treatedncacta involving satellite programming as
unfair, the same acts are necessarily unfair irctimtext of terrestrial programming®” ACA

falls short of identifying any specific record egitte in this proceeding that would support this
flawed “reasoning by analogy® While ACA baldly asserts that the method of defjv“cannot
possibly influence the competitive effects of witlming the programming? both the D.C.
Circuit and the Commission have indicated otherwpsenting to the important and
precompetitive role that exclusivity plays in “tgewth and viability of local cable news
networks,” which, unlike national networks, areeofterrestrially deliveret?. The D.C. Circuit
also found that the Commission could not baseetsrchination on a finding that discrimination
in the terrestrial context merely has the “potdhtimharm competitiorf® Yet ACA fails to
identify any record evidence demonstrating thatrthsination involving cable-affiliated,

terrestrially delivered programmingadvays“unfair” or otherwise harmful to competition.

21 SeeACA Comments at 59-6Gee also Cablevisio49 F.3d at 721 (finding that the
Commission’s prior determination ignored the “imjaoit exemption” in Section
628(c)(2)(D) allowing for exclusive contracts “inankets previously served by cable if
the Commission concluded, after receiving an exempequest, that the contract is in
the public interest” (internal quotation marks aftdtions omitted)).

22 Cablevision 649 F.3d at 720.
23 Id.
24 ACA Comments at 61.

2 Cablevision 649 F.3d at 720 (citinBeview of the Commission’s Program Access Rules

and Examination of Programming Tying Arrangemehtsst Report and Order, 25 FCC
Rcd 746 1 51 n.200 (2010)).

26 Id. at 722.



Given the absence of new evidence that might stégpch a determination, the Commission
should decline ACA’s invitation to revive a presurmop that the D.C. Circuit declared unlawful.
CONCLUSION
For the reasons set forth herein and in TWC’s ogecomments, the Commission
should reject calls to adopt the various presumgtiaised in the FNPRM, as well as ACA’s
improper and unsupported proposals to place a theuab more firmly on the scale against

cable-affiliated programmers in today’s competitM®PD marketplace.
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